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Mobil Oil Corporation (Mobil) appeals an interlocutory ordertltd Presiding Officer
denying Mobil's motion to dismiss a complaint filed by U.S. EPA Reljjaand an initialdecision
assessing a civil penalty against Mobil$afs,000for violation of the emergency release reporting
provisions of § 304 adhe Emergency Planning and Community Right-To-Know (E®CRA), 42
U.S.C. § 11004.The Region's complaint allegetiat Mobil violated EPCRA 804 byfailing to
provide immediate notice to the local emergency planning comriitieeC) of a release of sulfur
dioxide to the air from Mobil's Paulsboro, New Jersey, refinery. Mobil did not report the release to the
LEPC until tendays after the release. Mobil sought dismissal of the complaint on the grounds that the
release was a "federally permitted release" under EPCRA § 304(a)(2)(A), because Mobil has a Clean
Air Act State Implementation Plan permit authorizing certain releases of sulfur dioxide, although the
release at issue was above the permit's emission limits. EPGRA(8)(2)(A)exempts "federally
permitted releases" (adefined in §101(10) ofthe Comprehensive Environmental Response,
Compensation, and Liabilithct (CERCLA)) from EPCRA reporting requirement¥he Presiding
Officer denied Mobil's motion and, following an evidentiary hearing, tet Mobil could have
reported the release three days earlier than it did, and therefore Mobil violated EFBDRA Bhe
Presiding Officer imposed a total civil penalty of $75,000 against Mobil for the violation ($25,000 for
each day reporting was delayed).

Held: First, we affirm the decision of the Presiding Officer denying Mobil's motion to
dismiss the complaint on the grourttist the release of sulfur dioxide wasempt fromEPCRA
reporting requirements as a “federally permitted release.” We agree with the Presiding Officer that the
exemption is properly read as being limited to releases in conformance with permagaladory
requirements. This interpretation is strongly supported by the legislative purposes and histories of
EPCRA and CERCLA.

Second, with respect to the Presiding Officer's penalty assessment, we conclude that, with
proper diligence, Mobil could have reported #lease five days earlier than the actual report was made.
The evidence demonstrates that Mobil did not give emergency reporting sufficient priority following the
release, but instead focused its resources on continuing its usual operations. We further conclude that
the Presiding Officer's penalty assessment was not consistent with the EPCRA Penalty Policy in certain
respects. We assess a civil penalty against Mobil of $8,250 for the first day of violation, and a penalty
of $5500 for each of the additional four days, for a total penalty of $30,250.

Before Environmental Appeals Judges Nancy B. Firestone, Ronald L.
McCallum, and Edward E. Reich.

Opinion of the Board by Judge Reich:

Mobil Oil Corporation (Mobil) appeals the Initial Decision of the
Presiding Officer assessing a penalty against Mobil in the amo@@bd®00 in
connection with an enforcement action brought by U.S. EPA Region Il. Region II's
complaint alleged that Mobil violated the emergency release reporting provision of
§ 304 of the Emergency Planning and Community Right-To-Know Act (EPCRA),
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42 U.S.C. §11004. Region Il also appeals, seeking imposition of a penalty in the
amount of$250,000, as originally proposed in the complaint. Region Il contends
that Mobil violated EPCRA 804 byfailing to immediatelyreport a release of
sulfur dioxide in excess of the EPCRA "reportatplantity” (RQ) from Mobil's
Paulsboro, New Jersey, facility on March 12, 1990.

While the case was before the Presiding Officer, Mobil filed a motion to
dismiss, or in the alternative for ancelerated decision, on the grounds that the
March 12 release was"&derally permitted release" within the meaning of §
101(10)(H) ofthe Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA), 42U.S.C. 89601 et seq, and therefore exempt from
EPCRA reporting. EPCRA incorporates thfederally permitted release"
exemptions of CERCLA, which exempt certagheasedrom CERCLAliability
and emergency notification requirementSee EPCRA §304(a)(2)(A) and
CERCLA 88 103(a), 107(®). In an Interlocutory Order dated September 30, 1992,
the Presiding Officer rejected Mobil's argument. Following an evidentiary hearing,
the Presiding Officer rendered an Initial zh on December 27, 1993, assessing
a civil penalty against Mobil in the amount of $75,600. These appeals followed.
The parties presented oral argument to the Board on the issues raised on appeal on
July 27, 1994.

Mobil does not dispute that the March 12, 1990 release occurred, nor that
it reported the release ten days after the incident. Rather, Mobil contends that the
release was d&federally permitted release" exemgfitom EPCRA reporting
requirements, and alternatively that the release report it made was consistent with
the requirements of EPCRA. In addition, both Mobil and Region Il challenge the
Presiding Officer's penalty determination; Mobil seeks a substantially reduced
penalty and Region Il seeks t§250,000penalty it originally requested in the
complaint. For the reasons discussed below, we conclude that a violation of

1 Section 304 of EPCRA requires that immediate notice of certain releases of "extremely

hazardous substances" be provided to the local emergency planning committee for the affected area and
to the State emergency planning commission for the affected State. EPCRA § 304(b)(1).

2 CERCLA was enacted in 1980. Pub. L. 96-510. EPCRA was enacted as title Ill of the
Superfund Amendments and Reauthorization Act of 1986 (SARA). Pub. L. 99-499.

8 Former Chief Administrative Law Judge (ALJ) Henry B. Frazier Il entered the
Interlocutory Order ruling on Mobil's motion. Senior ALJ Gerald Harwood presided at the hearing,
and rendered the Initial Decision.

4 In addition to the appellate briefs received from the parties, the Board received and
considered briefs froramici curiae Ashland Petroleum Company, Division of Ashland Oil, Inc.;
Borden Chemicals and Plastics; the Mid-America Legal Foundation; and the Society of the Plastics
Industry, Inc.
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EPCRA did occur and that the imposition of a pengdtyMobil's violation of
EPCRA § 304 is appropriate. However, we disagree with the Presiding Officer's
penalty assessment, and instead assess a total penalty of $30,250.

. BACKGROUND

The facts underlying the Region's complaintesgentially undisputed and
are set forth in detail in the Initial Decision. Briefly, a part of Mobil's oil refining
process includes the recovery of elemental sulfur from the refinimgude
petroleum. ThedPaulsborarefinery contains a Sulfur Recovery Unit Complex
consisting of two Sulfur Recovery Units (SRUs). The SRUs use a "Claus reaction”
process to convert hydrogen sulfide in fuel gastoverable sulfur and water. The
reaction process is aided by a catalyst consisting of aluminum oxide spheres. Over
a period of time, hydrocarbons and sulfur compounds accumulate in the catalyst and
impair the reaction process. Approximately once a year, the catalyst in each SRU
is "regenerated" through a combustion process that oxidizes the hydrocarbon and
sulfur deposits. Only one SRU is regenerated at a time; refinery operations can and
do continue with one SRU in operation while the other SRU is being regenerated.
The regeneration process consists of a "burn" period to oxidize the deposits on the
catalyst, followed by removal of the old catalyst and replacement with fresh catalyst.
The "burn" phase of the process causes sulfur dioxide, carbon dioxide and water to
be emitted from amcinerator stack. It was during such a regeneration event for
the unit known as "SRU-3" that the release at issue occurred.

Mobil has a Clean Air Act State Implementation P{&tP) operating
permit issued by the State of New Jersey that establishes sulfur dioxide emission
limits for the SRU-3 incineratorstack. The permit limits sulfur dioxide
concentration in stack emissions to an hourly average of 15,000 parts per million
(ppm) by volume at standard conditions and 540 pounds per hour by mass.

At the time of the release, Mobil had in place certain systems for
monitoring process parameters at SRUE;luding the concentration (but not
mass) of sulfur dioxide emissions. According to Mobil, there are no State or
federal requirements mandating the use of such monitoring systems; Mobil's
monitoring of sulfur dioxide concentration was voluntary. The Region has not
disputed this. Sulfur dioxide concentration and temperaturefrdatathe stack
were recorded by Mobil's Process Monitortigstem(PMS). The PMSystem
provided sulfur dioxide concentration data in six-minute, hourly, and daily
averages. In addition, at the time of the release, Mobil had implemented a new
Process Information (PI) system that provided sulfur dioxide concentration data in
minute-by-minute as well as hourly averages.
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Mobil initiated the regeneration processS®U-3 onthe morning of
March 12, 1990.Around noon, the refinery received an odor complaint from
persons working at an adjacent Mokdkility. Mobil ceased regeneration
operations, conducted a review of availaltcpss data, and then notified the State
Emergency Response Commiss{@ERC) ofthe receipt of the odor complaint
within one and one-half hours of receiving the compfaint. Mobil states that this
report was made solely pursuant to a State law that required immediate reporting
of anyincident that might give rise to an odor or nuisance complaint off-site, and
was not made because of EPCRA requirements. According to the record, the
Mobil employees whaeported the odor were seior medical evaluations and
released the same day. Tr. at 424-26.

Immediately after receiving the odor complavibbil's Environmental
Compliance Supervisor, Richard Rodack, examined the PMS six-minute and
hourly-average concentration data. Those data showed that sulfur dioxide
concentrations prior to the odowmplaint were below permit limifs.  On the basis
of this initial data review, Mr. Rodack decided that no permit exceedance had
occurred. However, this initial determination, based on concentration data alone,
did not adequately account for mass emissions. Because mass emissions depend
in part on airand fuel flow, andhir flow during the regeneration process is much
higher than normal, compliance with the mass limit could not be estimated based
on the relationship between mass and concentration levels that exists during normal
operation.

More specifically, mass sulfur dioxide emissions afargtion of the
sulfur dioxide concentration and the flow stream volume, including three air flows
(main, trim, and draft) and two fughs flows (to the catalysegenerator and
incinerator). The parties agree that in order to determine sulfur dioxide emissions
on a mass pounds-per-hour basis, it is necessary to perform a relatively simple
calculation utilizing sulfur dioxide concentration data, and air and fuel flow data.
However, the only flow stream data immediately available to Mobil at the time of

5 The New Jersey SERC is the "State emergency planning commission" for purposes of

EPCRA § 304 emergency notification.

6 According to Mr. Rodack's testimony at the hearing, the hourly-average data showed that
sulfur dioxide concentrations were about two-thirds the allowed limit of 15,000 ppm for the two-hour
period preceding the odor complaint. Although the six-minute average data for the 12-minute period
after noon showed concentrations in excess of 15,000 ppm, Mr. Rodack did not believe permit limits
had been exceeded because the regeneration process was being shut down at that time, causing the flow
volume to decrease drastically, and therefore the volumetric air flow would be going to zero. Tr. at
446-47; 450.
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the release were main air and trim air flows; the draft air and fuel data necessary for
an exact calculation were not immediately known.

Despite Mr. Rodack's initial belief that emission limits for sulfur dioxide
had not been exceeded, Mobil undertook additional review of the March 12
emissions. According to Mr. Rodack, this additional review was undertaken
because the complaininggsonnel at the adjacent Mobil facility had been affected
by odor emanating from th&tack, and because Mobil wanted to explore what
happened during the proceasd whether thereanay have been a permit
exceedance. In Mr. Rodack's wortfhis was a non-steady-state process. It was
not a typical operation."Tr. at 451. Mobil directedKim Murphy, theprocess
engineer who was providing technical assistance during the regeneration, to
calculate the mass sulfur dioxide emissions for each of the two @aesding
receipt of the odor complaint.

Ms. Murphy eventually prepared three sets of calculations. Although the
record is unclear as to the length of time spent byNWlsphy in calculating the
emissions, she testified that she believed she began making the initial set of
calculations on the day of the release. Tr. at 515. For the initial calculations, Ms.
Murphy usedonly the Pl hourly-average sulfur dioxide concentration data in
conjunction with data on the two known flow constituents (main air and trim air).
Ms. Murphy's results, using the known #ows and hourly Pl data, showed
emissions well within permit limits for both hours. However, according to Mobil's
expert witness at trial, if Ms. Murphy had used the availBS system's 6-
minute concentration averages, insteachafrly averagedrom the newer Pl
system, the calculation would have shown emissions very close to the permit limit,
even without the addition of the othdsw constituents. Tr. af18-217 It is
undisputed that the inclusion of the remaining unknfiaum constituents in the
calculation could only serve to increase the level of mass sulfur dioxide emissions.
SeeMobil's Brief at 13.

Becausethe first calculation indicated no permit exceedance, Mobil
restarted the regeneration process. After assisting with the regeneration process,
Ms. Murphy undertook to refine her firsicalations to include the three remaining
unknownflows (draftair, andfuel gas to the incinerator and regenerator), since
mass sulfur dioxide emissions are dependent upon thdldetalolume. Tr. at
517. Estimating these flows involveesearching the plant's energy usage and

7 The 6-minute averages were used by the expert himself in recreating Mobil's calculations.

Id. They were also part of Mr. Rodack's initial data review.
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making calculations concerning the draft air entering the uditat 518. Ms.
Murphy againrelied on the PI hourly-average data in performing the second
calculation. The second calculation, utilizing all fidwvs, showed that sulfur
dioxide emissions for the ten o'clock hour on March 12 were 557 pounds per hour
(17 pounds over the permit limit) and 538 pounds per hour for the eleven o'clock
hour. Whilethe administrative record on the precigseing of the second
calculation is not clear, it appears to have been completed approximately seven or
eight days after the release. Oral Arg. Tr. at §-10. Although these data indicated
a permit exceedance for the ten o'clock hour, no report was made by Mobil at this
time.

Becausethe second calculation suggested a permit exceedance, Ms.
Murphy retrieved minute-by-minute sulfur dioxide concentration data from the PI
system to further refine her calculations. Ms. Murphy prepared a third calculation
using the minute-by-minute data. The record indicates that these data were
retrieved on March 211,990. Respondent's Hearing Ex. 3. Ms. Murphy's third
calculation, completed on March 22, 1990, showed emissions of 680 pounds per
hour for the tero'clock hour on March 12 and 873 pounds per hour for the eleven
o'clock hour, substantially in excess of permit lirhits. Mobil reported the release
to the Local Emergency Planning Committee (LEPC) on that date. On March 29,
1990, Mobil submitted a follow-up report as required by EPCRA § 304(c). That
report stated that the estimated quantity of sulfur dioxide emitted on March 12 was
"473 Lbs. above the permitted level." Respondent's Hearing £x. 6.

Ms. Murphy was theonly Mobil engineer engaged in making the
calculations necessary to determine whether the permit had been exceeded on
March 12. She testified that she was also responsible from March 12 forward for

8 The Region agrees that the second calculation was completed on the seventh or eighth day.

Region II's Reply Brief at 10.

o The disparity between the second and third calculations is likely attributable to the fact that
the third calculation included data that had been ignored as "over-range" by the Pl system in producing
the hourly-average dat&eeTr. at 575, 585.

10 The 473 pound figure represents the sum of the amounts by which the calculated emissions
(680 and 873 pounds) exceeded the 540 pound permit limit for each hour. Mobil's expert witness at
trial, Professor Pablo Debenedetti, performed a retroactive analysis of the March 12 release and
concluded that Mobil had exceeded its permit by only 47.4 pounds. Tr. at 714. The Region's own
expert, Howard Schiff, performed calculations showing that Mobil exceeded its permit by about 75
pounds for the first hour examined, and about 60 pounds for the sédoatl171-72. We find,
however, that Mobil's March 29, 1990, written follow-up report noting a release of 473 pounds of
sulfur dioxide provides the best guide for determining the amount of the release. There is no evidence
that Mobil ever sought to amend its release report to reflect any different amount on the basis of any
subsequent analyses of the data.
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ensuring that the regeneration process was completed and SRU-3 brought back on-
line. Tr. at586. According to her testimony, completing the "burn" phase of the
regeneration typicallyakesfrom 24 to 36hours, while the catalyst replacement
typically takes two or three daykl. at 507; 587. During the regeneration process,
Ms. Murphy was working 12-hour days in order to bring SRU-3 back onithe.

at 587. She testified that it would have been "possible" for her supervisor to assign
another engineer to continue the regeneration while she pursued the emissions
calculations, but that was not dorle.

[I. THE INITIAL DECISION

The Presiding Officer concluded that by failing to report the release until
March 22, 1990, Mobil had not given "immediate" notice as required by EPCRA.
He determined that if Mobil's process engineer, Marphy, had utilized the
available PMS 6-minute concentration data in performing her first calculation, it
would havebeen apparent that the emissions were so near the permit limit that it
was not clear that no exceedance had occurred, particularly in light of the fact that
adding in the unknown flowates wouldonly increasethe mass emissions rate.
The Presiding Officer suggested that Mobil had sufficient data to enable it make a
preliminary report to the LEPC on March 12, but he also recognized that EPCRA
provides no clear basfer assessing a penalfyr failure to make greliminary
report. He noted that although the preliminary data did not demonstrate an
exceedance, Mobil was not justified in waiting ten days to report the release. He
noted that there was no evidence that Mobil acted avigtparticularurgency in
completing the calculations. The Presiding Officer found that it was reasonable to
conclude that Mobil could have completed the necessary calculations within seven
days of the release. Thus, in the Presiding Officer's view, Mobil's rekyase
was made three days later than necessary.

In assessing a penaltyr the three-dayeportingdelay, thePresiding
Officer relied on EPA'§inal Penalty Policy for Sections 302, 303, 304, 311 and
312 of [EPCRAJand Section 103 of [CERCLAJune 13, 1990 (Penalty Policy).
Utilizing the penalty matrix sebfth in the Policy; the Presiding Officer classified

1 The Penalty Policy contains two matrices for calculating a base penalty that take into

account four statutory penalty factors reflecting characteristics of the violation: its "nature,
circumstances, extent and gravity." Once a base penalty amount is determined, it may then be adjusted
upward or downward to take account of the other statutory penalty factors reflecting characteristics of
the violator. The "nature” of the violatidre., the type of statutory requirement violated, determines

which of the two matrices applies. The "gravity" of the violation, measured by the amount of the

(continued...)
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the violation as "Level I" irextent, and'Level A" as to gravity. These are the
highest extent and gravity levels available on the matrix. Based on the penalty
matrix, this classification results innaaximum penalty of $25,000 per day. The
Presiding Officer found it appropriate@ssess the full penalty for each of the three
daysthe report waslelayed, and thusssessed a total penalty of $75,000 against
Mobil. He concluded that "[t]h@er day assessment is a reasonable deterrent
against a repetition of this or a similar violation." Initial Decision at 22.

lll. DISCUSSION
EPCRA provides that:

If a release of an extremely hazardous substance
referred to in [§302] occursfrom a facility * * * and such
release is not subject to the notification requirements under
[CERCLA] the owner or operator of théacility shall
immediately provide notice as described in subsection (b) of this
section, but only if the release--

(A) is not a federally permitted
release as defined in [CERCLA § 101(10)],

(B) is in an amount in excess of a
guantity which the Administrator has
determined (by regulation) requires notice[.]

* k% %

Unless and until superseded by regulations
establishing a quantitfor an extremely
hazardous substance described in this
paragraph, auantity of 1 pound shall be
deemed that quantity thelease of which

(...continued)
chemical that was involved, is reflected on the horizontal axis of the matrix. The "extent" of the
violation, measured by the amount of deviation from the statutory requirement, is reflected on the
vertical axis. Once the violation is assigned to the cell in the matrix where the axes intersect, the
"circumstances" of the violation are evaluated as a basis for determining a specific penalty amount
within the range of penalty amounts indicated in that cell. The circumstances take into account the
likelihood of exposure to hazard and the adverse effect of the violation on implementing the statute.
Great Lakes Div. of Nat'l Steel CorfePCRA Appeal No. 93-3, n. 25 (EAB, June 29, 1994).
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requires notice as described in subsection (b)
of this section.

EPCRA § 304(a)(2). Sulfur dioxide was included on the list of "extremely
hazadous substances" published by the Administrator pursuant to EPCRA §
302(a)2). SeeExtremelyHazardous Substancésst and Threshold Planning
Quantities; Emergency Planning and Release Notification Requirements; Final
Rule 32 Fed. Regl3,378 (Apr. 22, 1987)Sulfur dioxide is not a "hazardous
substance" for purposes of CERCLA emergency notification requirements, although
it has been proposddr inclusion under CERCLA Designation of Extremely
Hazardous Substances as CERCLA Hazardous Substances; ProposédtRule
Fed. Reg. 3388 (Jan. 23, 1989). Further, the Agency has not promulgated a final
RQ for sulfur dioxide; therefore the one-pound statutory default RQ remains
applicablefor EPCRAreporting purposes. The Agency has proposed an RQ for
sulfur dioxide of100 pounds, but that rulemaking has not been completed.
Reportable Quantity Adjusents; Proposed Rul&4 Fed. Reg. 35,988 (Aug. 30,
1989). Upon learning of a release of an EPCRA "extremely hazardous substance
at or above the designated RQ, a facility must give immediate notice to the Local
Emergency Planning Committee and to the State Emergency Planning Commission
of any State likely to be affected by the relédSEPCRA § 304(b)(1).

A. "Federally Permitted Release" Exemption

EPCRA exempts certain releastesm reporting requirements, and
specifically incorporates the "federally permitted release" exemptions of CERCLA
§ 101(10). EPCRA 8§304(a)(2)(A). CERCLA §101(10)defines "federally
permitted releases" forpurposes of exemptiofrom CERCLA liability and
CERCLA 8§ 103natification requirements.CERCLA §101(10)sets forth 11
definitions of "federally permitted release" that are specific to the particular permit
program at issue. With respect to air releases, 8§ 101(10)(H) exempts:

[Alny emission into the aisubject toa permit or control
regulation under section 111, section 112, Title | part C, Title |
part D, or State implementation plans submitted in accordance
with section 110 of the Clean Air Act (and not disapproved by
the Administrator of the Environmental Protection Agency),

12 In this case, as previously noted, Mobil gave timely notice to the State although it did so to

comply with a State nuisance law rather than EPCR#pra Part |. Therefore, the only violation
alleged relates to reporting to the LEPC.
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including any schedule or waiver granted, promulgated, or
approved under these sections|.]

CERCLA & 101(10)(H) (internal citations omitted) (emphasis added). One other
§ 101(10)subsection exempts releases "subjett permit;®* other program-
specific subsections of § 101(10) exempt releases "in compliance with" a‘ermit,
“identified in a permit or permit applicatioft," or "authorized under" certain federal
or State program$.

Mobil contends that the various program-specific subsections of §
101(10) differentiate between releases "in compliance with" a permit and releases
"subject to" apermit, and that the statutory exemptfon air releases applies
regardless of whether an emission is in compliance with the limits stated in the
permit. As the Presiding Officer noted in Bisptember 30, 199hterlocutory
order on Mobil's motion, "[ijn other words, Respondent argues that the exception
applies to angmission subject to a permit or control regulation, not just to the
subset of such emissions that are in compliance with a permit or control regulation."
Interlocutory Order at 15. Mobil reasserts on appeal its contention that the March
12 sulfur dioxide release, being "subject to" the terms of an operating permit issued
pursuant to New Jersey's State Implementation Plan, fedesally permitted
release" exempt frolBPCRA reporting requirements, regardless of whether the
release was in compliance with or exceeded the permit limits.

Following a comprehensive and thoughtful analysis of the issue, the
Presiding Officer rejected Mobil's argumethtpon consideration of thguiding
principles of statutory construction applied by the Presiding Officer, and the
structure and history of 801(10), weare persuaded that the Presiding Officer's
conclusion was correct. We set forth below a wsighmary of thePresiding
Officer's opinion, followed by our supplemental analyses of particular factors that

18 CERCLA § 101(10)(B) (Clean Water Act National Pollutant Discharge Elimination

System (NPDES) where release results "from circumstances identified and reviewed and made part of
the public record * * * andubject toa condition of such permit.") (emphasis added).

14 |d. 88 101(10)(A) (NPDES); (D) (Clean Water Act § 404); (E) (Solid Waste Disposal
Act); (F) (Marine Protection, Research, and Sanctuaries Act); (J) (releases to publicly owned treatment
works); (K) (releases of source, special nuclear, or byproduct material).

15 Id. 8 101(10)(C) (discharges under NPDES permit where discharge is "identified in a
permit or permit application™).

16 Id. 88 101(10)(G) (underground injections under Safe Drinking Water Act); (I) (injection
of materials related to development of crude oil or natural gas supplies).



MOBIL OIL CORPORATION 11

we believe bear emphasis as providing supfartthe Presiding Officer's
conclusion.

The Presiding Officer first analyzed the meaning of "federally permitted
release" under the two-part testGlievron U.S.A. Inc. v. NRD@67U.S. 837
(1984). Applying the first prong of the&Chevrontest, the Presidin@fficer
considered whether the intent of Congress concerning the meaning of the "federally
permitted release" exemption fair releases was clear and unambiguous, in
particular with respect to Congress' use of the phrase "subject to" in § 101(10)(H).
The Presiding Officer applied familiar and well-settled canons of statutory
construction in his analysis. He found "persuasiM®bil's argument that
Congress' use of different phrases in different subsections of the same statute ("in
compliancewith” versus "subjedp") must be given due effett.However, the
Presiding Officer concluded that application of that canon of construction did not
resolve the issue, because the phrase "suigjeet inherentlyambiguous. He
further concluded that a "conflicting tool of statutory construction" ran contrary to
Mobil's argument -- the principle that when the literal meaning of a weaid
“compel an odd result" then the legislative history must be examined to determine
Congress' intent. Interlocutory Order at 21. Because of these conflicting rules of
construction, the Presiding Officer determined that "Congressional intent should be
divined by examining the legislative history and design of the édt.at 22 (citing,

e.g, DuBois v. Thomas$320 F.2d 943, 948-49 (8th Cir. 1987)).

The Presiding Officer quoted at lendtom the legislative history of
CERCLA §101(10¥ He then observed that "none of this legislative history offers
clear illumination on the answer to the question of whether Congress intended a
difference between the terms “in compliance with' and “subject to' as they are used
in the definition of “federally permitted release." In the Presiding Officer's view,
selected portions of the legislative history could be read as supporting either
Mobil's or the Region's positiorid. at 24.

Because of the lack ofagity in Congress' meaning, the Presiding Officer
proceeded tehe second prong of tHehevronanalysis: whether thAgency's
interpretation, as expressedfaur Notices of Proposed RulemakifiyPRMs)

1 Interlocutory Order at 21 (citinBussello v. United State464 U.S. 16 (1983))Seealso

Chicago v. Environmental Defense Fund _ U.S. ___, 114 S.Ct. 1588, 1593 (1994) ("It is generally
presumed that Congress acts intentionally and purposely' when it “includes particular language in one
section of a statute but omits it in another.™ (citikeene Corp. v. United Statés08 U.S. _ , 113

S.Ct. 2035, 2040 (1993)).

18 s.Rep. No. 848, 96th Cong., 2d Sess. 49 (1980).
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under CERCLA? representecparmissible construction of the statute. However,
the Presiding Officer questioned whetl@revrondeference should apply to the
Agency's interpretation, in view of the fact that the Agency had never promulgated
a final rule or definitive congiction of the phrase. Because of the "dubiousness of
applyingChevrondeference to the Agency's interpretation," the Presiding Officer
applied the analysis set forth @kidmore v. Swift & Cp323U.S.134 (1944).
InterlocutoryOrder at 32. UndeBkidmorethe weight to be given an Agency's
interpretation depends upon the thoroughness ofgeaicy's evaluation of the
issue, the validity of the Agency's reasoning, and consistency with other
pronouncements. 323 U.S. at 140.

The Presiding Officer found that EPA had given the "federally permitted
release" exemption issue for Clean Air Act releases careful consideration. He noted
that the general issue of federally permitted releases was the subject of four Agency
NPRMs, and that the Agency had sougbput byway of public comments. He
determined that the Agency's position in the case against Mobil was consistent with
its July 1988 NPRM, in which the Agency stated that in order for the Clean Air Act
"federally permitted release" exemption to apply, the emission musinbe
compliancewith an applicable permit or control regulation. Interlocutory Order

1 The Agency first issued a NPRM relating to the "federally permitted release" issue in 1983.

48 Fed. Reg. 23,552 (May 25, 1983). The NPRM expressed uncertainty as to the intended scope of the
exemption, particularly "the extent to which emissions from permitted stationary sources, if they contain
CERCLA-designated substances, qualify for the federally permitted release exemiptiat.23,557.

The Agency issued its second NPRM relating to the federally permitted release issue in
1985. 50 Fed. Reg. 13,456 (April 4, 1985). In that NPRM, the Agency stated only
that "[d]ue to the complexity of the issues involved, the Agency has decided to study the scope of this
exemption further: today's rule does not resolve the “federally permitted release’lksae.13,458.

In 1988, the Agency issued a NPRM that proposed to interpret the provisions of CERCLA
§101(10), including the exemption for air releases. 53 Fed. Reg. 27,268 (July 19, 1988). In this
NPRM, the Agency said that § 101(10)(H):

[Clannot be read broadly to cover any and all types of air emissions. * * *
[Flor the exemption to apply, the emission must be in compliance with the
applicable permit or control regulation.

Id. at 27,273 (emphasis added).

The Agency issued a supplemental NPRM in 1989 that "clarified" that the Agency "would
exempt as federally permitted under CERCLA section 101(10)H) only those air releases in compliance
with a CAA permit or control regulation that specifically identifies the hazardous substance and is
specifically designed to limit or eliminate the emission of that hazardous substance." 54 Fed. Reg.
29,306 (July 11, 1989).
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at 34 (citing 53 Fed. Reg. at 27,273). The Presiding Officer further determined
that the Agency's position was not inconsistent with its earlier NPRMs concerning
the scope of the exemption. The Presiding Officer found the reasoning underlying
EPA's interpretation, as expressed in 1888 NPRM, to be "unassailable,"
particularly in light of thepurposes o€CERCLA and EPCRA as reflected in the
legislative history of each statutd. at 35*

The Presiding Officer explained that a major purpose of the CERCLA §
103 notification requirement is to notify the government of releases of hazardous
substances thatayharm public health or the environment, and that may require
immediate response. He noted language in the Senate report which stated that the
exemptions provided in $01(10)"are not to operate to creagaps in actions
necessary to protect the public or the environmelat.'at 36.

The Presiding Officer then considered tharpose of EPCRA as
explained in the legislative history. According to a Sengpert on thedraft
legislation, one purpose was to provide for immediate local notification of releases,
since CERCLA reporting to the federal National Response Center did not guarantee
that local authorities would receive the swift notification necessargspond
effectively to an emergencySeeS. Rep. N099-11, 99thCong., 1st Sess. 8
(1985). The Presiding Officer noted that air releases were of particular concern to
the drafters of EPCRA, in light of incidents of catastrophic air releases at Bhopal,
India, and Institute, West Virginia. Interlocutory Order at 39.

The Presiding Officer found that theold interpretation of the exemption
language wed by Mobil created a "gap" in the government's ability to respond to

2 While the Presiding Officer did not specifically focus on the subsequent 1989 NPRM, we

note that that NPRM reiterated the Agency's position that air releases must be "in compliance with" a
Clean Air Act permit in order to fall within the exemptio8eesupran. 19.

2 In the 1988 NPRM, the Agency stated that a "straightforward interpretation" and the "plain
language" of the statute led to the conclusion that a release in excess of permit levels is "not ‘in
compliance with' the permit and cannot be “federally permitted.” 53 Fed. Reg. at 27,269. The Agency
expressed the view that its interpretation was "essential to ensure adequate protection of public health
and the environment.Id. It explained that because of differences in release notification requirements
under various permit programs, the goals of CERCLA notification -- immediate notification of releases
to a central office -- might not be served by reliance on other permit programs or permit conditions.

Id. The Agency also stated that because the legislative history of § 101(10)(H) referred to air controls
designed tdimit or eliminatehazardous air emissions, the exemption for air releases could not be read
broadly to cover air emissions not in compliance with a permit or control regulédicat 27,273.

According to the Agency, a broad interpretation of the exemption would exempt "dangerous episodic
releases” from CERCLA reporting, and would also be inconsistent with the purposes of EPCRA, which
was enacted specifically to address harmful air releddes.



14 MOBIL OIL CORPORATION

air releases of hazardous substances. He noted that neither the Clean Air Act,
regulations under the Act, nor Mobil's permit included immediate reporting
requirements of the type intended Gpngress when it created the "federally
permitted release" exemption under CERCLA. The Presiding Officer found that
Mobil's interpretation wasdirectly contrary toEPCRA's legislative purpose.”
Interlocutory Order at 42. Accordingly, he rejected Mobil's interpretation because
it would leave the "public and the environment dangerously unprotected from harm
inherent to toxic chemical air releaselsl” at 43. In contrast, the Presiding Officer
found EPA'sinterpretation to b&eminentlyreasonable and consistent with the
purposes of both CERCLA and EPCRAJ. He therefore concluded that Mobil's
releases were not exempt from the requirements of EPCRA and CERCLA.

On appeal, Mobil reiterates its argument that the meaning of "subject to"
as used in CERCLA §01(10)(H) isplain and unambiguous, and encompasses
releases that exceed permitted emissions limits. Mobil emphasizes that Congress
used the phrasén compliancewith" in other 8101(10)subsections, and that
Congress' use of the two distinct phrases must be given due effect.

As the Presiding Officer observed, the statutory language of § 101(10)(H)
offers noinsight as to the scope of the exemption created for air releases "subject
to" the specified air permit programs or control regulations. We agree with the
Presiding Officer that the phrase "subject to" is inherently ambiguous, and has little
independent meaning. Moreover, simply viewing the context of subsection (H) in
light of the surrounding subsections does little to clarify the ambiguity. Thus, we
must look to the legisliate history of § 101(10) and the purposes of CERCLA and
EPCRA to determine the appropriate meaning.

We recognize, as did the Presiding Officer, the familiar rule that when
"Congresdncludes particular language in one section of a statute but omits it in
another section of the same Act, it is generally presumed that Congress acts
intentionally and purposely in trdisparate inclusion or exclusionChicago v.
Environmental Defense Fund _U.S. at 114 S.Ct. at1593;Russello v.
United States464U.S. 16, 23 (1983).Thus, we must presume that there is a
reason why'subjectto” appears irsome subsections of H01(10),and why
Congress usedfter phrases in other subsectioSgesupran. 13-16. However,
Mobil's argument adds an additiopaésumption to this familiar canon: that when
Congress uses dissimilar language the phrases chosen can never under any
circumstances have similar meaning, even thabegp may beused in different
contexts for different purposes.
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In this instance, Mobil's argumenffiawed. Although it is presumed that
Congress uses diffent phrases intentionally and purposely, that canon alone does
not necessarily resolve the specifieaningCongress intended to ascribe to the
program-specific language in the various 8§ 101(10) subsections. The terms used
by Congress in the 801(10)subsections ("in compliancgith," "subject to,"
"identified in," "authorized under"pre not statutorily-defined terms having
particular and differentiated regulatory meani@pmparewith Chicagg __ U.S.
at __ ,1145.Ct. at1588(RCRA 83001(i) exemption for "treating," "storing,"
"disposingof," or "otherwise managing" certain hazardous wastes did not also
exempt "generating" of hazardous wastes, where the regulatory terms used
described specific and defined activities, and the defined term "generating" was
excluded from § 3001(i) but expressly made part of a different exemption.).

Based upon our review of the statutory language anguhgoses of
EPCRA and CERCLA, as well as EPCRA's and CERCLA's legislative history, we
believe that Congress' use of the different terms stemsCongress' efforts to
accommodate the wide range of regulatory methods and control measures falling
under the broad rubric "federally permitted” fiaven different regulatory schemes,
and that use of the "subject to" term in § 101(10) had purely pragmatic purposes.
For instance, "subjetd” was incorporated in subsection (B) (the exemption for
certain discharges into waters of the United States) simply because that language
was drawn verbatirfrom CleanWater Act 8311. SeeS. Rep848 at 47.With
respect to the exemption in subsection (H) (for air releases), Congress took note of
the fact that "[ijn the Clean Air Act, unlike some other Federal regulatory statutes,
the control of hazardous air pollutant emissions can be achieved through a variety
of means," including emissions limits, technology requirements, work practices and
the like. 1d. at 49. Significantly, the Clean Air Actfederally permitted release"
exemption is the only § 101(10) provision that expressly includes "waivers" from
regulatory obligations as a means of exemption.108(10)(H) (" federally
permitted réease' means * * ‘any emission into the air subject to a permit or
control regulation under [the Clean Air Act] * *ihcluding any schedule or
waiver granted, promulgated, or approved under these seclidesnphasis
added). Thus, the phrase "subject to" certainly may be given a full meaning without
accepting Mobil's interpretation of thérase, and Mobil's contention that its broad
reading of "subjecto” is the only logical reading is not supported. Certainly
Congress' decision to use the phrase "subject to" rather than "in compliance with"
in a context where a waiver specifically authorizes-compliancevith Clean Air
Act requirements is logical. Contrary to Mobil's contention, isimaply not
apparent that Congress, loging the phrase "subject to" in § 101(10)(H), intended
to adopt a substantially broader scdpe the "federallypermitted release"
exemption as applied to the air program than as applied to other programs,
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encompassing releases that are not in conformance with permits or other Clean Air
Act requirements. Rather, as discussed below, the legislatisgoses and
histories of both EPCRA and CERCLA suggest thdy those air releases in
conformity with the Clean Air Act's requirements are exempted from EPCRA and
CERCLA reporting obligations and liabilities as "federally permitted releases."

The Presiding Officer concluded, and we agree, thatipjgopriate to
examine the statutorgurposes of EPCRAaNnd CERCLA inorder to aid our
interpretation of the scope of thfederally permitted release" exemptiorSee
Interlocutory Order at 35 (quotirigabel v. Markham148 F.2d 737, 739 (2d Cir.),
aff'd 326 U.S.404 (1945)"[e]ven though the words used, even in their literal
sense, are the primary, and ordinarily the most reliable, source of interpreting the
meaning ofanywriting, it is one of the surest indexes of a mature and developed
jurisprudence not to make a fortress out of a dictionary; but to remember that
statutes always have some purpose or object to accomplish, whose sympathetic and
imaginative discovery is the surest guide to their meaning.")). The statutory
purposes are particularly relevaviten the terms to be interpreted do not have a
specific technical or defined meaningurnet v. Chicago Portrait Cp285 U.S.

1, 6 (1932) (where a term used in a statute is not "technical or artificial," then "the
sense in which it is used in a statute must be determined by reference to the purpose
of the particular legislation."American Mining Congress v. EP824 F.2d 1177,
1185(D.C. Cir.1987)(anaylsis of statutory term "discarded" requires more than
resort to everday meaning of term; term must be considered in context of legislative
purpose, citindBurnet 285 U.S. at 6). In short, because the words "subject to" can
be construed narrowly tonly cover releases inonformity with CleanAir Act
requirements or more broadly to include non-conforming air releases, we would be
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remiss in our interpretive dutiéfs as Mobil suggest$?> we ignored the purposes
underlying enactment of EPCRA and CERCEA.

Based upon our review, we céind no persuasive suppofor Mobil's
contention that Congress intended to crédaesweeping exemption for air releases
propounded by Mobil. It is obvious that EPCRA was intended to build on
CERCLA's emergency reporting provisions by ensuring that, in addition to
notification to federal authorities, the State k@il authorities best able to respond
to an emergency release received immediate notification of a rélease. In enacting
EPCRA, Congress expressed igatar concern for prompt notification of releases
of hazardous substances to the &eee.g, 131Cong. Rec23,947 (Sept. 17,
1985) (comments of Senator Byrd regarding delayed local notification of hazardous
air release in Institute, West Virginiald. at 24,339-356 (Sept. 19,985)
(comments of Senator Heinz relating to catastrophic air releases in West Virginia
and Bhopal, India)jd. at 23,947 (Sept. 17, 198%¢omments of Senator

2 Mobil contends that "[tlhe meaning of a particular provision in a detailed statute is not

displaced by reference to broad purposes of the legislation as a whole." Appellant's Brief at 42 (citing
Board of Governors of the Fed. Reserve Sys. v. Dimension Fin, €84pU.S. 361 (1986 American
Mining Congress v. ERA24 F.2d 1177, 1185 (D.C. Cir. 1987)). We recognize that it may be
inappropriate to rely on general statutory purposes to supplant the plain meaning of statutory language.
As noted, however, the specific meaning of the terms at issue here is not clear. Further, in the cases
cited by Mobil the courts were evaluating attempts to define statutory terms where the intent of
Congress in using the terms was reasonably ciaeDimension Fin. Corp474 U.S. 361 (Federal
Reserve Board's attempts to enact regulation expanding explicit and detailed statutory definition of
"bank"); American Mining Congres824 F.2d 1177 (EPA's attempt to broadly define "discarded"
under RCRA where Congress intended narrower meaning). In additi@rican Mining Congress
specifically recognized the relevance of legislative purpose to statutory interpreldtian1185.

= SeeFriedrich v. City of Chicago888 F.2d 511, 514 (7th Cir. 198®cated on other
grounds___ U.S.__ , 111 S.Ct. 1383 (1991):

When a court can figure out what Congress probably
was driving at and how its goal can be achieved, it is
not usurpation -- it is interpretation in a sense that has
been orthodox since Aristotle -- for the court to
complete (not enlarge) the statute by reading it to bring
about the end that the legislators would have specified
had they though about it more clearly or used a more
perspicuous form of words.

S. Rep. No. 99-11, 99th Cong., 1st Sess. 8 (1985) ("One problem that has emerged [with
CERCLA], however, is that notification of the [National Response Center] may not be relayed quickly
enough back to the State and local authorities who must provide the first line of emergency response.
The reported bill corrects the problem by requiring immediate direct notification of State and local
emergency response officials[.]").

24
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Lautenberg concerning need to minimize risks associated with chemical releases
to air)®

Based on the particular concern for air releases that prompted enactment
of EPCRA, we conclude that in the context of emergency reporting, conformity with
Clean Air Act regulatory requirements is the construction Congress apparently
envisioned when it incorporated thfederally permitted release" exemption of
CERCLA § 101(10)(H)nto EPCRA without changeAny other construction
would be wholly at odds with the purpose of EPCRA. To adopt Mobil's argument
-- that any noncomplying airlease triggers the exemption so long as the pollutant
released is addressed in some way in a permit or other Clean Air Act requirement --
would mean that potentially significant air releases would be exempt from EPCRA
reporting obligations, regardless of the extent of the noncompliance or resulting
environmental harm. Had Congress intended to create this radically different and
extreme exemption fair releases, it would have said sarinch more explicit
terms. In light of Congress' concdan air releases, it ianlikely that Congress
would havecarried forward th&€ ERCLA "federallypermitted release" language
without change unless felt that this language would alserve thepurposes of
EPCRA. There is nothing to suggest that in enacting EPCRA, Congoaks
have created a much broader exemption for the very type of release that motivated
its enactment. Had Congress believed that the exemption would apply in the
manner advanced by Mobil, it could easily (dikdly would) haverevised the
exemption or created other exemption language, much in the way it used language
different from CERCLA in defining other key terrfs.

Moreover, the legislative purpose and history of CERCLA § 101(10) also
contradict Mobil's claim. As Mobil's cagel conceded at oral argument, Congress'
focus in creating th&ederally permitted release" exemption in CERCLA (from

% The Agency recognized this specific concern for air releases in promulgating its interim

final rule under EPCRA:

Particularly after the Bhopal, India disaster of December, 1984, it became clear
that substances which are highly acutely toxic and have a high potential for
becoming airborne posed a special problem for emergency response.

Emergency Planning and Community Right to Know Programs, Interim Final Ruféed. Reg.

41,570 (Nov. 17, 1986). Indeed, EPCRA's list of "extremely hazardous substances" was developed as
part of the Agency's Chemical Emergency Preparedness Program initiated under CERCLA and the
Toxic Substances Control Act, and announced as part of the Agency's Air Toxics Strategy for
addressing air releases of toxic substantesat 41,572.

% For example, the definition of "facility" under EPCRA is quite different from that under
CERCLA. CompareEPCRA § 329(4jvith CERCLA § 101(9).
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which the EPCRA exemption derives) was on the liability aspects of CERCLA.

In that context, Congress wanted to avoid subjecting releases that were expressly
allowed by other federal regulatory programs toGE&RCLA liability schemé®

Its discussion of the issue was framed purely in terms of "compliance" with permit
requirement$?  Nothing that Congress said or did suggests that non-complying
facilities should also be exempt from CERCLA liability. Exemption from

z Counsel for Mobil stated: "You have to start with the fact that it's [g]ot a different liability

scheme, as well. Because that's where they were starting from. And that's why [CERCLA §] 107(j) is
in there. This is, after all, a liability provision." Oral Arg. Tr. at 24.

2 It is important to remember that CERCLA established strict and retroactive liability for
releases of hazardous substances, without regard to whether a release was otherwise prohibited by law.
Because of the far-reaching scope of CERCLA liability, Congress believed that it was appropriate to
provide some relief from liability where a release was specifically authorized by a federal permit or
regulatory programSeeS. Rep. 848 at 48eealso Babich,Restructuring Environmental Lai9
ELR 10,057 (Feb. 1989) ("To reconcile its new, liability-based approach with existing regulatory
programs,

Congress carved an exception to liability under CERCLA for “federally permitted releases' of
hazardous substances. Under this exception, polluters are not liable for contamination authorized by
permits issued under federal, and some state, environmental laws. The provision encourages polluters
to obtain and comply with permits, enhancing the effectiveness of the regulatory system.").

% For example, the first paragraph of the Senate report addressing the "federally permitted
release" exemption states as follows:

Adoption of an express Federal liability mechanism for releases
pursuant to certain Federal permit systems seemed inappropriate at this time.
Such a proposition was particularly troublesome for permits under section 402
of the Clean Water Act because the Congress had excluded them from the Act's
section 311 liability provisions in 1978. The rule of common law is that
compliance with a permis not a defense to liability. Moreover, Congress has
never said or suggested that a Federal permit amounts to a license to create
threats to public health or the environment with legal immunity. However, in
view of the large sums of money spemtomply withspecific regulatory
programs, liability for federally permitted releases ought to be determined
based on the facts of each individual case. Therefore, the reported bill
authorizes response to federally permitted releases, but requires costs to be
assessed against the permit holder under the liability provisions of other laws,
not S. 1480.

S. Rep. 848 at 46 (emphasis added).

Indeed, there is evidence that even where Congress used different language in the § 101(10)
subsections, Congress envisioned that regulatory conformity would provide the benchmark. CERCLA
§ 101(10)(G) exempts releases "authorized under" federal or State underground injection control
programs and omits any reference to "compliance" with those programs, yet the legislative history
makes clear that "compliance" is necessary in order to obtain the exemption. S. Rep. 848 at 49 ("[t]his
provision exempts a release to the substrata of the Earth * * * if such release is authratized
compliance wittithe conditions of such authorization granted under the Underground Injection Control
Program of the Safe Drinking Water Act.") (emphasis added).
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CERCLAreportingobligations simply flowed from the liability exemption, and the
scope of the exemption should be viewed in that light.

Our conclusion that a release "subjet Clean Air Act regulatory
requirements must be in conformance with those requirements in order to be
exempt from EPCRA and CERCLA emergency reporting provisions is consistent
with the positiongxpressed in the Agency's NPRMs addressing the scope of the
exemption. However, our determination is based on our independent review and
analysis of the issue. Moreover, since counsel for Mobil acknowledged that Mobil
had actual knowledge of the Agency's interpretation 9§ 10)(H),and that it
acted in accordance with that imtegtation in reporting the March 12 release, Oral
Arg. Tr. at 19, the facts here simply do not support a due process claim predicated
on lack of fair notice, as Mobil has assert&d.

B. "Immediacy" of Mobil's Report
The duty to report under EPCRA arises as soon as the facility personnel

have knowledge that a reportable release has occurred, or should know of such a
release.Sedn re Genicom Corp. EPCRA-I1I-057 (ALJ, July 16, 1992aff'd In

%0 Because the Board serves as the final decisionmaker for the Agency, the concepts of

ChevronandSkidmoredeference do not apply to its deliberatioBgee.g, In re City of Detroit

TSCA Appeal No. 89-5, n. 8 (CJO, July 9, 199mh)re Louisville Gas & Electric CONPDES Appeal

No. 81-3 (JO, Sept. 24, 1981) (decisionmaking units of Agency are not bound by standards of judicial
review of Agency action). Because we have not applied a deferential standard of review to the
Agency's interpretations, it is unnecessary for us to address Mobil's contention that in accordance with
the D.C. Circuit's decision ikelley v. EPA15 F.3d 1100 (D.C. Cir. 1994), the Agency has no

authority to issue interpretive or legislative regulations under the liability provisions of CERCLA, or

that deference to the Agency's interpretation uS#@more v. Swift inappropriate becauSkidmore
deference requires that the Agency demonstrate consistency and thoroughness in its interpretation, and
the Agency's NPRMs in this case have not been totally consistent.

s Mobil makes one additional argument to support its contention that it did not violate
EPCRA reporting requirements in this case. In a footnote in its reply brief to Region II's brief on
appeal, Mobil contends that the March 12, 1990 release did not trigger EPCRA reporting requirements
because reportable releases under EPCRA are determined on a facility-wide rather than point-of-
release basis, and therefore facility-wide emissions limits must be aggregated in order to determine
whether a report is required. Mobil's Reply Brief at 6, n.4. Mobil argues that because the facility
contained five permitted sources of sulfur dioxide emissions with an aggregate permitted emissions limit
of 3000 pounds per hour, the March 12 release did not exceed "national ambient air stattiards."

Mobil's argument was prompted by the amicus brief of Ashland Petroleum Company, and is
premised on the fact that the terms "facility" and "release" are defined differently under CERCLA and
EPCRA. However, this is not an argument that was made by Mobil when the case was before the
Presiding Officer; Mobil raises the issue for the first time on appeal. Accordingly, the Board can, and
does, exercise its discretion to decline to consider the argumenSaan re ALM Corp, TSCA No.

90-4 at 11 n.12 (EAB, Oct. 11, 1991).
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re Genicom CorpEPCRA No. 92-2 (EAB, Dec. 15, 1992); 52 Fed. Reg. 13,378,
13,393(Apr. 22, 1987)explaining that "knowledge" of a release under EPCRA
includes constructive knowledge as well as actual knowledge). Further,
"knowledge" does not necessarily meamabasive knowledge of the exagqptiantity

of a release. As the Presiding Officer stateGémicom

What is at issue is when did Genicom have enough information
that it could reasonably be said that it knew that the releases
were at or above reportable quantities etreugh it did not
know the exact quantitiedeased. A company should be given
some latitude about how it interprets the information it has. At
some point, however, the nature of the information can be such
that the failure to give notice is indicative of the company not
knowing the requirements or being hostilenglifferent to them,
rather than ofany uncertainty that a release meportable
guantities had taken place.

Genicom EPCRA-I1-057 at 13.

Mobil contends that it did not become aware that a reportable emission
had occurred until itprocess engineer, Ms. Murphy, completed the third and final
set of calculations on Mar@?2. The Region contends that all data necessary to
determine the existence of a reportable release were available to Mobil on March
12. The dispute thus centers on the availability and choice of data necessary to
perform calculations regarding the sulfur dioxide emissions, and the time required
to complete the calculations. In addition, Mobil contends that the Presiding Officer
erroneously imposed "preliminary reporting" and monitoring requirements upon
Mobil in concluding that Mobil could have reported the release before March 22.

We agree with the Presiding Officer's conclusion that Mobil could have
reported the release before Mag?y but we rejecthe Region's contention that
Mobil had all data necessary on March 12 to confirm that a reportable release had
occurred. Mobil had available on tHay ofthe release data in tiierm of six-
minute sulfur dioxide average concentratifimmn the PMS system that, when
combined with data on the known air flows, showed that Mobil was very close to
(but not over) its permit limit. The inclusion of the remaining unkndlaws
would only serve toincreasethe emissions volume (although the extent of the
increase was unknown on March 12). Although the 6-minute data were available
to Mobil, and were irfact examined byr. Rodackimmediately following the
release, Mobil's process engineer did potpare the results of her first calculation
using the hourly-average data with the six-minute data, nor did she examine the
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one-minute average Pl data until the second iteration of her calculations indicated
a permit exceedance. In view of the apparently unusual occurrence -- an odor
complaint -- prompting the data examination, and the potential that emergency
notification requirements had been triggered, prudent practice would dictate careful
scrutiny ofall available data. Such scrutiny would have suggested that Mobil was
precipitously close to its permit limit, and, at a minimum, that immediate, urgent
further investigation was necessary.

Mobil emphasizes that the missing flow data were needed to conclusively
determine that a reportable reledssl occurred, and that the length of time
necessary to determine how to estimate these data justified the delay in reporting.
While we agree that such data were relevant, Mobil should have taken all action
necessary to expedite the gathering of this information. Although Mobil eventually
determined that these flows comprised only about 10% of the total flow volume, it
did not know this untihfterthe data had been gathered. The unknown flows could
have proven to be much more significant to the emissions volume, yet Mobil did
nothing to ensure that they were collected as speedily as possible.

Moreover, we agree with the Presiding Officer that there is little evidence
that Mobil acted withanyparticularurgency in completing the investigation and
calculations necessary to finally determine that a permit exceedance had occurred.
Mobil assigned the task of completing the necessary research and calculations to
the process engineer whose primary responsibility was the time-consuming task of
completing the regeneration &RU-3 and bringing the unit back on-line.
According to Ms. Murphy's testimony, this work consumed the bulk of the five days
following therelease (approximately twaays tocomplete the burn, artdio to
three days to change out the catalySgeTr. at 507; 587. Mobil confirmed at oral
argument that Ms. Murphy focused iriffeon completing the regeneration process
and onlythen shifted back to calculating the magnitude of the release. Oral Arg.
Tr. at 10. Mobil acknowledgeatiat its primary concern was getting the SRU back
on-line because it had only one SRU running during the regeneration and thus did
not haveanyback-up capability inythinghappened to that unit. As previously
noted, however, the shutdown of SRU-3 did not in itself prevent the refinery from
operating.SeeOral Arg. Tr. at 9.

While completing the regeneration process may have been important to
Mobil, this should not have taken precedence over its legal obligations. If Ms.
Murphy was preoccupied with gettiRU-3 back on-line, it is reasonable to have
expected that, during this time, another Mobil engineer be assigned the task of
gathering the unknown flow datecessary to refine and complete the calculations.
The additional flowdata do notappear tohave been exclusively within Ms.
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Murphy's zone of expertise -- in fact, she testified that she had to resort to textbooks
and plant energy usage data to develop the calculations. Mr. Rodack was himself
a registered professional engineer, and he supervised other engineers at the refinery.
Tr. at 419-421.

In light of the evidence as a whole, it appears that, while acknowledging
that a permit exceedance may have occurred, Mobil opted to carry on business as
usual and perform its investigation of the release in due course. However, Mobil
cannot, consistent with EPCRA, shield itseffom gaining knowledge of a
reportable release by putting the investigation of a release on a slow track while it
carries on normal plant operationdaving the data to suggest on March 12 that
its permit limit may have been exceeded, laading apparently formed some belief
that further investigation was necessary, it was incumbent on Mobil to act
expeditiously to confirm or negate the fact of a reportable release. We recognize
that EPCRA does nakequire reporting before facility has some degree of
certainty that a reportable release has occursegGenicom EPCRA I11-057, at
13. What we reject is the notion that facilities are free to place the acquisition of
certainty on a timetable that is convenient for the facility.

Even if we accept Mobil's claim that it gathered all required data and
performed all calculations as quickly psssible, it is undisputed that Mobil's
second set of calculations did show a permit exceedance for the ten o'clock hour,
and that those calculations were completed on the seventh or eighth day following
the release. Oral Arg. Tr. 8t10, Region II's Reply Brief al0. YetMobil
delayedreporting until it could complete a third set of calculations to confirm the
exceedance. According to Ms. Murphy, the third calculation was made using
different sulfur dioxide concentration data than the first two calculations because
she was concerned about the validity of the data used in the first two calculations.
Tr. at 569. However, as noted iGenicom such exactitude is unnecessary for
purposes ofaining knowledge of a reportable release; once Maohitgess
engineer confirmed likely permit exceedance in her calculations on the seventh
or eighth day following the release, Mobil was not justified in further delaying its
report to the LEPC while it fine-tuned its calculations, possibly in an attempt to
show that a violation did not in fact occuBeeGenicomat 13.

Based on the evidence adduced in this case, we conclude that Mobil had
sufficient knowledge of a permit exceedance to report the release on March 19 or
20, rather than waiting until Marc?, basedolely on the limitedesources it
applied to the permit exceedance determinatitmwever, we further conclude that
had Mobil employed in dimely manner additional technical resources (for
example, by assigning another engineer to perform the calculations), it could have
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completed the investigation and calculations necessary to confirm the permit
exceedance even earlier than March 12@r Since Ms. Murphyapparently
completed the first set of calculations by no later than the morning of the second day
and appears to have spent approximatety or threedays inperforming the
second calculation following completion of the regenerafion, we conclude that
Mobil could have, with proper diligence, completed the second calculation by no
later than March 17, five days earlier than the actual report was*made. We thus
conclude that Mobil could, and should, have had knowledge sufficient to enable it
to report the release to the LEPC at least two days earlier than the date upon which
the Presiding Officer concluded the report could have been thade.

We also reject Mobil's other claims of error thye Presiding Officer.
Mobil contends that the Presiding Officerred by suggesting that it was
“reasonable" to expect Mobil to make a preliminaagort of the release before
Mobil had gained knowledge that the release had actually exceeded permit levels.
It is true that the Presiding Officer stated that:

In sum, where the preliminary data that [were]
available at the time of the release showed a release so close to
the reportable quantities, it could fmeind thatMobil should
have at least made the preliminary agglort to thd EPC on
March 12.

Initial Decision at 20. However, the Presiding Officer went on to say that:

While this interpretation of EPCRA would be reasonable, it is
not so clear from the wording of the statute as to provide a basis
for assessing the large penalty that the EPA proposes.

Id. It is clearfrom the InitialDecision that the failure to provide a "preliminary
report" didnot form the basis for the Presiding Officer's determination that Mobil
violated EPCRA. Rather, as explained above, the finding of a violation was based
on the Presiding Officer's consideration of the data available to Mobil concerning

82 As noted, Ms. Murphy testified that she believed she began the first calculation on the day

of the release. Tr. at 515. The regeneration required about 24 to 36 hours to complete the "burn”
phase, and about two to three days to replace the catalyst. Tr. at 507; 587.

33 We have been forced to use approximate timeframes due to the vagueness of Ms. Murphy's
recollections, but our calculations are, if anything, generous to Mobil.

s4 It is not entirely clear from the Initial Decision how the Presiding Officer selected seven
days from the date of the release as the reporting trigger.
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the release, and the time needed to make the calculations necessary to establish that
a reportable release had occurre@ur decision is basedntirely on these
considerations as well. Accordingly, the correctness of the Presiding Officer's
discussion of any preliminary reporting obligation under EPCRA is not an issue that
needs to be resolved in this appeal.

Mobil makes a similar argument withspect to the Presidir@fficer's
conclusion that "Mobil should at least have taken reasonable steps to insure that it
would be able to report promptly in the event that an emissioapiartable
quantities did occur." Initial Decision &7. Mobil argues that the Presiding
Officer erred by imposing emonitoring" requirement on Mobil, because such
requirements are not part of EPCRA. Mobil further argues that imposition of such
requirements violates the "fair notice" requirements of due process. However, the
Presiding Officer acknowledged that "Mobil is given great latitude as to what is
reasonable, of coursgince there are no monitoring requiremehtkd. at 17-18
(emphasis added). Moreover, the Presiding Officer's conclusions regarding the
existence of an EPCRA violation did not hinge on a failure to preplan or monitor,
but on a failure to utilize all data readily available to Mobil by virtue of the
processes itlid have in place, and to complete expeditiously the calculations
necessary to determine whether the release must be reported. Because the
Presiding Officer did not base his ultimate conclusions on any failure to preplan or
monitor (nor do we), and the Region concedes that EPCRA imposes no monitoring
requirements, we reject Mobil's claim of erfor.

3 At the oral argument of this appeal, counsel for the Region unequivocally agreed that

EPCRA imposes no monitoring requirements:

JUDGE FIRESTONE: Let's see if we can clarify this first. [Are] there any
monitoring obligations * * * established by EPCRA?

MS. BINDER: No. EPCRA requires immediate emergency reporting. It does
not tell a facility how it's going to get to the point where it has knowledge[.]

Oral Arg. Tr. at 43-44 (emphasis added).

36 While it is clear that EPCRA does not impose any monitoring requirement, we express no

opinion as to whether "preplanning” requirements fall within the scope of "monitoring” requirements
and thus are similarly beyond the scope of EPCRA.
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C. Calculation of the Penalty Amount

Mobil raises several objections to the Presiding Officer's application of
the EPCRA Penalty PolicyMobil contends that the Presiding Officer failed to
properly address the specific statutory penalty criteria, but made only a "cursory”
analysis under the Penalty Policy. On this point, we disagree.

EPCRA 8325(b)(1)(C)provides that in determining the amount of any
Class | penalty assessed for a violation of § 304, the presiding officer shall consider
the "nature, circumstances, extent and gravity of the violation or violations and,
with respect to the violator, ability to pay, any prior history of such violations, the
degree of culpability, economic benefit or savingsaif) resulting from the
violation, and other matters as justice may require." As we have explained:

The Agencyhas issued penalty policies to create a
framework whereby the decisionmaker can apply his discretion
to the statutorily-prescribed penalty factors, thus facilitating the
uniform application of these factors. * * * As we stated in the
Genicomdecision, a penalty policy ‘reasonably implements the
statutory criteria, with a range of penalties to reftéffering
circumstances." * * * Therefore, a presidiofficer may
properly refer to such a policy as a means of explaining how he
arrived at his penalty determination. * ** Agency regulations
require that a presidingfficer considerany penalty policy
issued under the Act, althougiey do notmandate that he
adhere to it.

In Re Great Lakes Div. of Nat'l Steel CofaPCRA Appeal No. 93-3, at 23-24
(citations omitted). A presidingfficer maysatisfy his or her duty of articulating

the basis for a penalty by referring to the Penalty Policy and explaining how the
facts fit the policy.Sedn re Sandoznc., RCRA (3008) No. 85-7 at 8 n.11 (CJO,
Feb., 27, 1987). Ithis instance, the Presiding Officer did mot because he
placed his analysis within the framework of the Perfadiljcy and did notwalk
through" each of the statutory factors.

If the penalty assessed by a presidifiicer falls within the range of
penalties determined througtoper application of a penalty policy, the Board will
not usually substitute itagilgment for that of the presiding officereat Lakegsat
24. However, for th@éeasons explained below, we conclude that the penalty
assessed by the Presiding Officer in this case was not consistent with the Penalty
Policy in certain respects, and must be revised.
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The Presiding Officer accepted tAgency's recommendation that the
violation should be classified as Level | in "extefitie highest level), due to
Mobil's failure to notifithe LEPC within two hours after knowledge of the release.
We agree that this determination is consistent with the EPCRA statutory penalty
factors and the Penalty PoliceePenalty Policy at 11 (Level | is appropriate for
violations of § 304where there has been "[n]o notification to #pgpropriate
SERC(s)and LEPC(s) within 2 hours after the owner or operator had knowledge
of the release unless extenuating circumstances existed that prevented
notification.”) (emphasis added). Although Mobil did provide prompt notification
of the release to the SERC, EPCRA mandates immediate notification to the local
emergency response authorities as well. Indeed, notification to local authorities is
of paramount importance, since itésal personnel who are likely to be in the best
position to provideany immediate response necessary. Because, as explained
above, we conclude that Mobil did not report the release to the LEPC until five days
after it should have had knowledge sufficient to apprise it of a reportable release,
the violation is appropriately categorized as "Level I."

The Presiding Officer classified thigravity" level of the violation as
Level A (also the highest level) because, in accordance with the Penalty Policy, the
amount of the relsse was greater than 10 times the RQ. While this determination
was based on a literal résagl of the Penalty Policy, we believe some adjustment is
appropriate in the unique circumstances of this case.

The Penalty Policy makedear that thepurpose of assigning a gravity
level to the violation is to account for the relative hazard to human health and the
environment posed by the release. Hamalty Policy attempts to do this by
making the gravity level a function of the amount by which the release exceeded the
RQ for the released substance:

The RQ scale itself is a relative measure of the hazards posed by
the chemical and therefore the potential threat to human health

and the environment; the lower the RQ, the greater the potential

threat to human health and the environment. The greater the
amountreleased over the RQ, the greater the potéiotidhe

need for immediate notification.

Penalty Policy al6. Ingeneral, this is &ery souncapproach. However, in the

case of sulfur dioxide, the one-pound RQ doestndy reflect any technical
determination as to the potential threat posed by the chemicamdraly the
statutory default amouapplicable to all substances for which no independent RQ
has been promulgated. Although it is necessary to use the one-pound RQ as the
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statutory triggefor thereporting obligation, somfiexibility can and should be
utilized in assessing a civil penalty to more closely approximate the actual threat
posed by the violation.

As noted above, thegencyhas proposed, but not promulgated, an RQ
of 100 mundsfor sulfur dioxidebased on thégency's assessment of thigks
posed by sulfur dioxide releases. The proposed RQ, in contrast with the statutory
default amount, provides a scientifiasis for gauging the potential harm caused by
Mobil's release, andepresents thégency's most recent technical judgment of
record concerning its assessment of that potential harm. Using the proposed value
of 100pounds as the RQ, the appropriate gravity level for the 473 pound release
reported by Mobil id evel C: "The amount released was greater than 1, but less
than or equal to 5 times the RQ." Applying extent Level | and gravity Level C
yields abase penalty range under the matrix of $6,600-$8,250. Penalty Policy at
20%

Upon arriving at a range, the "circumstances" of the violation are
considered to arrive at the specific penalty within the range. According to the
Penalty Policy, "[clircumstances refers to the potential consequences of the
violation." Penalty Policy at8. "Consequences" has a broader meaning than
actual harm to human health and the environment, and includes "the adverse effect
nonmmpliance has on the statutory or regulatpayposes or procedures for
implementing the CERCLA 803/EPCRA program.'ld. In this instance, the
emergency notification requirements of EPCRA are fundamental to the integrity of
the program, and we believe that the substantial repatéilay inthis instance
merits a penalty amount at the maximum end ofdhge, or $8,250, for at least the
first day of violation.

We must next consider whether itappropriate to assess a per-day
penalty for each of the five days reporting was delayed, and if so at what amount.
Mobil contends that a per-day penaltyinappropriate because there was no
“continuing violation." In Mobil's view, a failure to report cannot continue beyond
one dayandonly asingle violation can occur oncéaxility has knowledge of a

87 We agree with the Region that the statutory RQ remains the RQ for sulfur dioxide until a

different RQ is promulgated by the Agency. As noted, unless and until changed, the statutory default
amount of 1 pound will remain the value that triggers EPCRA reporting requirements for sulfur
dioxide. We emphasize that our use of the proposed 100 pound RQ in the penalty calculation simply
reflects that the use of the RQ

in that context is only as a surrogate measure of environmental harm and the Penalty Policy should be
implemented with that in mind.
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release and fails to immediately report it. Mobil's reasoning is illogical in view of
EPCRA's purposewhat is required under EPCRA is reporting at the earliest
possibletime, and eacklaythatpasses betweemhen areport could have been
made and when it is actually made is a continuing violat8eeln re All Regions
Chemical Labs, IncCERCLA 1-88-1089 (ALJ, Dec. 1, 1989) (assessing per-day
penalty for violations of EPCRA § 304ff'd, CERCLA/EPCRA Appeal No. 90-1
(CJO, July 2, 1990gff'd, 932 F.2d 73 (1st Cir. 1991).

In accadance with the Penalty Policone reason to use a per day
assessment is to create incentiyes violators toreturn to compliance as
expeditiously as possible." Penalty Policy at 21. The Policy suggests that one way
of doing this is to assess the basaalty for a singlelay,and a smalleper-day
penalty from the date of the initidblation until the date of compliané&.Seealso
All Regions Chemical Lab€ERCLA [-88-1089 (assessing $20,000 penalty for
first day of noncompliance, andb400 perday for each of 144 days of
noncompliance thereafter). We beligvattthis approach is reasonable, and merits
application in this case, because of ourctasion that Mobil failed to give EPCRA
reporting the priority it deserved in the days that lapsed between the release and the
actual report, but instead placed emphasis on completing the regeneration of SRU-
3. This failure was especially egregious since the refinery continued to be
operational without SRU-3.

Mobil contends that if a per-day penalty is assessed, we should assess a
per-day penalty no greater th&400. Mobil citesAll Regionsand an example
noted in the Penalty Policy as support for this contention. The example noted in the
Penalty Policy is not set iany particular factual context, and provides little
guidance hereSeePenalty Policy at 21. With respect to thikRegionscase, the
presiding officer did not explain how rarived at the$400 per-day penalty.
Setting a relatively low per-day penalty amount may have been deemed appropriate
considering the number of days (144) for which the penalty was assessed. In this
case, given the lack of urgency Mobil assigned to its efforts to determine its
reporting obligation, we conclude that a per-day penalty of two-thirds of the base
penalty, or$5500, is appropriateAccordingly, we assess a total base penalty of
$30,250 ($8,25@0r the firstdayand$5500for each of the foudaysthereafter)
against Mobil for violation of EPCRA § 304 emergency reporting requirements.

38 Cases involving "continuing harm" to human health or the environment may be appropriate

for the assessment of the full base penalty for every day that the violation contihues.
%9 The base per-day penalty totalled $57,600 for 144 dalys.
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We next turn to the consideration of penalty factors relating to the violator
to see if any adjustment in the base penalty is appropSatePenalty Policy at 22.
Mobil contends that several factors support a downward adjustment of the base
penalty: (1)Mobil's argument that the Agency's interpretation of the federally
permitted release exemption is not an authiwétanterpretation; (2) the immediate
"odor nuisanceteport to the Staté3) Mobil's "initiative" in evaluating whether
a reportable release had occurrét) the absence of a history of violations
regardingrelease reporting, an®) Mobil's voluntary control and monitoring of
process parameters.

In our view, none of these arguments provides a justificdtiora
reduction under the facts presented. First, Mobil did-elgton the existence of
any release exemption in evaluating the release or delaying reporting of the release.
As explained above, the report to the SERC on the basis of the odor complaint was
compelled by law and does nedtisfy EPCRA's mandate that local authorities
receive immediate notification of a release. As explained in our consideration of
the timeliness of Mobil's report, we conclude that Mobil demonstrated no special
“initiative" in its post-release efforts to evaluate whether a report should be made.
In accordance with the PdtyaPolicy, "history of violations" is considered only for
upwardadjustments of the bapenalty. Penalty Policy &4. Finally, Mobil's
voluntary control and monitoring of process parameters did little to ameliorate the
release or expedite reporting in this instance. In sunfindehis case readily
distinguishabldrom All Regionsin which a 10% penalty reduction was allowed
due to the respondent's efforts to insure that cleanup ofrelease was
accomplished promptly and propetfy.

V. CONCLUSION

For the reasons explained above, we conclude that the Presiding Officer
correctly determined that the release of sulfur dioxide from Mobil's Paulsboro, NJ,
facility on March 121990,was not dfederally permitted release" exempt from
EPCRA reporting requirements. We agree that Mobil could have reported the
release to the LEPC before March 22, 1990, and we further find that Mobil could
have made its report on March 17, 1990. Accordingly, for violation of EPCRA §
304(3(2), acivil penalty of$30,250 isassessed against Mobil Oil Corporation
pursuant to 825(b)(1) ofEPCRA. Payment of the entire amount of the civil

40 Mobil also argues that the substantial penalty proposed by Region Il reflected "punitive

animus" because an EPA staff person expressed a need to "send a message" to Mobil. Because we have
rejected the Region's proposed penalty, we find it unnecessary to address this allegation.
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penaltyshall be made withisixty (60) days ofservice of thidinal order (unless
otherwise agreed to by the parties), by cashier's check or certified check payable to
the Treasurer, United States of America, and forwarded to:

EPA -- Region Il
Regional Hearing Clerk
P.O. Box 360188M
Pittsburgh, PA 15251

So ordered.



